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MEDICAL
M A L P R AC T I C E 

Acquired Brain Injuries in Adults

LINDSAY MCGIVERN
TLABC Member

This is the third article in our series aimed at providing a detailed examination of
the challenges and pitfalls in different types of medical negligence lawsuits and approaches to overcoming them. Each article will focus on specific injuries and will
highlight the obstacles a plaintiff faces in bringing their case to a successful conclusion. By comparing cases involving similar injuries, we aim to illustrate how the plaintiff succeeded, and when they failed, strategies that may have been available to improve their chance of success.

BY

Lindsay McGivern is an associate
lawyer at Pacific Medical Law. Lindsay
obtained her law degree from
Dalhousie University in 2014 and was
called to the Bar in 2015. Her practice
is focused on representing patients
who have suffered injury as a result
of medical malpractice. Lindsay
articled at a civil litigation defence
firm before moving to Pacific Medical
Law. Working on both sides of civil
litigation has allowed her to have a
broader perspective and given her a
better understanding of the different
approaches taken by plaintiff’s and
defence counsel.

This article will focus on cases of acquired brain injury in adults caused by medical negligence. A commonality in these cases is that often the injury is the result of
a missed diagnosis. The medical team had an opportunity to intervene and prevent
the progression of the medical problem prior to the onset of permanent brain injury.
Missed diagnoses are easy to see in retrospect. Succeeding in a medical malpractice
claim for missed diagnosis, however, requires overcoming a series of obstacles.

Standard of Care
Hindsight
A common defence in missed diagnosis cases is that the plaintiff is viewing the case
with the advantage of hindsight, having already seen the outcome. This, of course, is
not a permissible way to assess the conduct of the defendant. The courts have long
recognized that there is a danger in evaluating a medical negligence allegation based
on hindsight; the knowledge of what the correct diagnosis was and the damage caused
by the mistaken diagnosis “will colour all aspects of the assessment of medical care and
can influence the fair and reasonable assessment of that care.”1 The law in this area is
clear. As stated by Justice L’Heureux Dubé in Lapoint v. Hôpital Le Gardeur,
“[C]ourts should be careful not to rely upon the perfect vision afforded by hindsight. In order to evaluate a particular exercise of judgment fairly, the doctor’s
limited ability to foresee future events when determining a course of conduct
must be borne in mind. Otherwise, the doctor will not be assessed according to
the norms of the average doctor of reasonable ability in the same circumstances,
but rather will be held accountable for mistakes that are apparent only after the
fact.2
The key consideration in these cases is what information the physician had available
to them at the time. Briante (Litigation Guardian of) v. Vancouver Island Health Authority
(c.o.b. Royal Jubilee Hospital)3 is a good example of this analysis. The plaintiff in Briante
was a young man who was taken to hospital by family members due to serious concerns about his mental health. Mr. Briante was assessed by a psychiatric nurse and by
an emergency room physician. They elected not to call for a psychiatric consultation
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in hospital and instead discharged him home with a referral to a
Nurse Hooff did not interview Mr. Briante’s family before her aspsychiatric outpatient service. Six days later Mr. Briante attempted
sessment of Mr. Briante but spoke with them after. The family’s
to commit suicide by repeatedly stabbing himself in the neck. His
concerns included the following facts: Mr. Briante told his sister
family members, who were present, responded quickly and manthat his roommate was going to have a Halloween party at which
aged to save his life but blood loss caused a hypoxic brain injury.
he (Mr. Briante) would be sacrificed. Mr. Briante informed his parThey sued the hospital alleging that Mr. Briante’s suicide attempt
ents that he could not tell what was real or an illusion anymore
could have been avoided with proper medical care.
and Mr. Briante told his family that people were trying to kill him.
When Mr. Briante presented to hospital, he told the triage nurse
Mr. Briante’s family felt that he was delusional. The family was also
that he was having a “nervous breakdown.” He was assessed by
aware that Mr. Briante did not want to remain in hospital or take
the psychiatric nurse, Nurse Hooff, before he saw a physician. The
medication, he was a lawyer skilled at manipulation and he was
Psychiatric Emergency Services unit in Royal Jubilee Hospital is
rehearsing his answers on the way to the hospital. There was some
set up as a team approach. The psychiatric nurse is responsible
debate about how much of this information was communicated to
for conducting initial assessments, collecting available collateral
Nurse Hooff but this was information Nurse Hooff was responsible
information and providing that information to the emergency phyfor obtaining. None of this information was communicated to Dr.
sician along with a nursing diagnosis. The Psychiatric Emergency
Ross. Nurse Hooff failed to inform Dr. Ross that Mr. Briante’s urine
Services unit encourages family input and working with the famisample revealed he had simply filled the vial with water. She also
lies of patients. After the nursing assessment was completed, Mr.
failed to inform Dr. Ross that drug induced psychosis and bipolar
Briante was seen by an emergency room physician, Dr. Ross. Dr.
mood disorder were on her differential diagnosis. Nurse Hooff was
Ross concluded that Mr. Briante was suffering from a situational
found to have fallen below the standard of care by failing to solicit
crisis that was causing him emocollateral information from Mr.
tional distress but that he was
Briante’s family, failing to comnot delusional or psychotic. In
municate her differential diagretrospect, Mr. Briante was sufnosis to Dr. Ross and failing to
The Court of Appeal overturned
fering from psychosis and at risk
inform to Dr. Ross of Mr. Briante’s
this decision. Dr. Ross was
of harm to himself. The issue
urine sample results.
not responsible for personally
was whether the information
In contrast, Dr. Ross was
available to the medical team at
found (by the Court of Appeal)
obtaining the collateral
the time would have led a reato have met the standard of care
information. To require this
sonable medical practitioner to
based on the information that
would be to duplicate the nurse’s
that conclusion.
was provided to her. The trial
During her assessment, the
judge previously found Dr. Ross
role for each and every patient, a
psychiatric nurse learned that
had fallen below the standard of
waste of resources.
Mr. Briante was in some kind
care by failing to personally obof mental crisis, that his family
tain information from collateral
considered him delusional and
sources, for failing to communiemotionally labile and that he appeared distressed. Mr. Briante
cate diligently with Nurse Hooff (i.e. elicit information from Nurse
informed her that he felt like he was “living in a conceptual art
Hooff), failing to undertake a differential diagnosis and failing to
project” or a “movie script” but then explained this away by disrefer Mr. Briante for a psychiatric consultation before discharge.
cussing how his residence was being used as an artistic workshop
The Court of Appeal overturned this decision. Dr. Ross was not
where stage sets and sculptures were being created. Mr. Briante
responsible for personally obtaining the collateral information. To
mentioned feeling like he was being controlled or monitored by
require this would be to duplicate the nurse’s role for each and
the cameras and infrared lights in the home but again provided
every patient, a waste of resources. Unless there was something
an explanation that sounded rational to Nurse Hooff – he was
to trigger Dr. Ross’ personal duty to obtain information (a ‘red flag’
referring to the burglar alarm system and that he understood it
suggesting that the information provided was incomplete or unwas a burglar alarm, but that’s just how if felt. Mr. Briante was well
clear), Dr. Ross was entitled to rely on the information provided
groomed, oriented and appropriately dressed. Nurse Hooff conto her. Dr. Ross’ failure to act differently because the relevant included that Mr. Briante was vulnerable but not a suicide risk, his
formation was not provided to her did not fall below the standard
main issue was substance abuse, he was not delusional or psyof care. The case came down to what information was available
chotic and he wanted to talk to someone because he felt he was
to the defendant and an analysis of what should have been done
having a “nervous breakdown”. She felt he did not meet the criteria
with that information. Reliance on other information that became
for involuntary commitment. This was the information she passed
available in the future and an analysis based on hindsight were
along to Dr. Ross.
impermissible.
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Two Schools of Thought and Clinical Judgment
A couple of common defences in medical malpractice cases are
the “two schools of thought” and “clinical judgment” defences.
The law is well established:
“To support the finding of a breach of the required standard of care, a physician must be guilty of such failure that
no other physician with ordinary skill acting with ordinary
care would be guilty of. It is not enough for there to be
a difference in the opinion of other similarly trained specialists regarding diagnosis. A reasonable physician may
differ from another reasonable physician regarding diagnosis; see Belknap v. Meakes, [1989] B.C.J. No. 2187 (C.A.).”4
“In the realm of diagnosis and treatment there is ample
scope for genuine difference of opinion and one man
clearly is not negligent merely because his conclusion differs from that of other professional men . . . The true test
for establishing negligence in diagnosis or treatment on
the part of a doctor is whether he has been proved to be
guilty of such failure as no doctor of ordinary skill would
be guilty of if acting with ordinary care.”5
“In each diagnosis, the exercise of reasonable care, skill
and judgment is required. A mistaken diagnosis may not
be a negligent one. A mistaken diagnosis becomes a negligent one if the mistake results from a failure to exercise
reasonable care, skill and judgment. It can result from the
failure to collect necessary factual data through appropriate tests or a patient’s history. However, the obligation to
have a further test done is a question of medical judgment
to be exercised on the basis of information then available
and the possible gain or additional information which
might be learned from such a test.”6
“The law is clear that an error in clinical judgment cannot
be seen as negligence and when there are two separate
schools of thought in respect of a medical issue adherence
to one of those schools is not negligence, even if, in retrospect, adherence to that school of thought is erroneous. The case law is clear; one cannot prefer one school of
thought over another on a retrospective analysis.”7
In O’Connor v. Wambera8 the plaintiff was a young woman who
suffered a hemorrhagic stroke believed to be from the bleeding of
an Arterio Venous Malformation (“AVM”). As a result of the stroke
she had permanent brain damage and partial paralysis. The defendant was a neurologist who had seen the plaintiff a few years
prior and failed to diagnose AVM. AVM is a rare condition that usually presents with recurrent headache, focal seizure, generalized
seizure and/or neurological deficits. The plaintiff’s medical histo-
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ry included persistent joint pain, frequent colds, flus, respiratory
tract infections, sore throats and chronic headaches. The year Dr.
Wambera saw Ms. O’Connor, Ms. O’Connor was having almost
daily headaches with more severe headaches with vertigo every
three to four weeks. She had seen numerous doctors including
a pediatrician and an otolaryngologist. Her GP had also ordered
blood tests to investigate a connective tissue disease due to the
complaints of headache and joint pain. Dr. Wambera met with the
plaintiff once on December 13, 2007. She diagnosed Ms. O’Connor
with migraine headaches and transformed migraines resulting in
chronic headaches. She recommended medications but did not
order any tests or imaging. She told the plaintiff to return if she
wished to. On July 25, 2010 Ms. O’Connor had her hemorrhagic
stroke.
Experts for the defendant opined that Dr. Wambera conducted a competent and thorough history, performed a thorough examination appropriate for the presenting complaint and arrived
at a reasonable diagnosis based on the information available to
her. Experts for the plaintiff opined that Dr. Wambera fell below
the standard of care by failing to order follow up imaging. Dr.
MacGregor, one of the plaintiff’s experts, acknowledged that Dr.
Wambera’s approach was one of the reasonable approaches. She
agreed that a diagnosis of migraine was reasonable but opined
that the differential diagnosis ought to have included other conditions such as vasculitis and connective tissue disease. She did not

think AVM needed to be on the differential diagnosis at the time
the defendant assessed Ms. O’Connor, but opined that imaging
(MRI with MRA/MRV study) was required for other possible diagnoses and that this imaging would have revealed the AVM. Dr. Cameron, the other expert for the plaintiff, was the only expert who
would have included AVM in his differential diagnosis. He opined
that imaging was required but felt that CT imaging was sufficient.
He did not agree that MRI with MRA/MRV study was necessary. He
did not think that possibility of vasculitis and connective tissue disease warranted imaging as he felt bloodwork would suffice to deal
with this possibility. There were no guidelines requiring imaging in
the circumstances. In addition, Dr. MacGregor acknowledged that
there is no absolute rule that required imaging for a complaint of
headache and that the decision to order imaging or not was based
on clinical judgment.
The trial judge was “left, therefore, with…honestly and firmly
held, but opposing views of physicians…as to the standard of care
expected of the defendant.”9 He found that the opinions of the defence experts represented one accepted school of thought as to
the expected standard of care with respect to the differential diagnosis and follow up. As a result, Dr. Wambera was found to have
met the standard of care.
The court also acknowledged the risk of analyzing the case with
the advantage of hindsight and discussed the need to focus on
the information available to Dr. Wambera at the time of her assess-
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ment. The trial judge found that at least some of Dr. MacGregor’s
opinions suffered from an unwitting influence derived from a retrospective analysis of what Dr. Wambera could have done in the
context of Ms. O’Connor eventually having suffered a hemorrhage.
The good news for plaintiffs is that the mere fact that a defendant has an expert opining they met the standard of care does
not automatically mean they will succeed based on a “two schools
of thought” defence. This was articulated by the Alberta Court of
Appeal in Rogers v. Grympa:
“When a trial judge is faced with two sets of very qualified
experts testifying to the presence of negligence, it is not
acceptable to declare a tie and the tie goes to the doctor.
The medical community could simply produce experts to
testify conduct was appropriate and therefore dictate who
would and who would not be negligent. On the contrary,
it is the duty of a trial judge to weigh the opinions of the
experts who testify and to select the theories which in his
or her view are most consistent with the evidence and the
requisite burden of proof.
…I am not obliged to blindly reject a finding of negligence
simply because experts appear on both sides of the issue.”10
Similarly, with respect to clinical judgment, this defence is not
available in every case of alleged medical negligence. A physician
must thoroughly investigate the plaintiff’s condition, properly inform him/herself about the condition, avail him/herself of the
scientific means and facilities to obtain the best factual data to
determine how to proceed, accurately obtain the patient’s history,
perform a proper examination, consult appropriate specialists and
perform the indicated tests. If the physician does not take these
steps, then the net result is negligence and not an excusable error
in judgment.11
In Campbell v. Roberts,12 the plaintiff attended hospital on multiple occasions feeling very unwell with cough, head and body
aches and (at least during the first visit) low grade fever. Imaging revealed a mass in his lung that could have been pneumonia.
He was provided with antibiotics. He returned to hospital with
the additional symptoms of visual impairment and severe fatigue.
Imaging showed three lung lesions with spiculated borders (a
hallmark of malignant tumours) and two brain lesions. He was a
smoker. His physicians suspected cancer. Further investigations
and treatment were directed towards a cancer diagnosis. A follow
up CT scan showed that the lung lesions had shrunk significantly,
a finding that is unusual for cancer. The possibility of infection was
raised but Mr. Campbell’s physicians continued to focus on the
cancer investigation. A bronchoscopy did not reveal cancerous
cells. This did not negate a cancer diagnosis but was additional
information for the physicians to consider. A biopsy was also negative for malignancy. Mr. Campbell’s condition and in particular his
cognition continued to deteriorate. It was not until after radiation
treatment that an open lung biopsy provided conclusive evidence

that Mr. Campbell did not have lung cancer. Consultations with
infectious disease and neurology as well as further investigation
led to a craniotomy that confirmed Mr. Campbell had two brain
abscesses, not cancer. The diagnoses of abscesses rather than
metastatic cancer explained his presentation such as the lung lesions reducing significantly in size in response to antibiotics. The
abscesses were drained and antibiotics commenced but by that
time Mr. Campbell had already sustained permanent brain damage. The defendant physicians’ tunnel vision, failure to properly
consider all aspects of his medical history and failure to investigate alternative diagnoses in the face of new findings fell below
the standard of care. They were held liable for Mr. Campbell’s brain
injury related damages.
The risk of an analysis corrupted by knowledge of an unfortunate outcome, two schools of thought and clinical judgment make
medical negligence claims complex and often murky. Thorough
and detailed analysis is crucial for each component of the care
provided, what information was available to whom and at what
time, available testing or treatment options and the known risks
that should have been considered by the parties. Proving that the
defendant had tunnel vision that resulted in him or her ignoring
particular symptoms or that the defendant neglected to gather
easily available information will assist in proving that the exercise
of clinical judgement was not simply an error of judgment but, in
fact, a negligent error. If, on the other hand, the plaintiff has multiple experts who differ on the appropriate diagnosis or appropriate
treatment, this will lend weight to the defence argument that there
were multiple schools of thought, all of which meet the standard
of care, and the defendant was simply using their clinical judgment in treating the plaintiff, even if the approach they took was
wrong in retrospect.

Causation in Acquired Brain Injury Cases
Causation continues to be a large hurdle in all medical malpractice
actions. Proving that a mistaken diagnosis fell below the standard
of care is insufficient. Proving a brain injury in addition to a mistaken diagnosis is insufficient. The plaintiff must prove how the brain
injury could have been avoided had appropriate steps been taken.
In Jackson v. Kelowna General Hospital13, the plaintiff was admitted to hospital with head injuries sustained in a bar fight. He had
surgery for a broken jaw and was provided with morphine to control his pain. The “patient controlled analgesia” system allowed the
plaintiff to self-administer morphine, up to a maximum dose, and
the anesthesiologist’s order for the system included an order that
the plaintiff’s vital signs be monitored every hour for two hours
and then every four hours thereafter. The plaintiff was set up with
this system in the post-anesthesia recovery room and discharged
to the hospital ward where he was assessed at 9:45pm. A nurse
was in the plaintiff’s room at 11:15pm to change his IV bag and
another nurse visually checked on him at midnight but no vital
signs monitoring was conducted at any time after 9:45pm. This
failure to monitor his vital signs breached the standard of care. At
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12:10am, the plaintiff suffered respiratory distress. He was found
unresponsive and required resuscitation. He survived but suffered
a permanent brain injury. The plaintiff alleged that, had the nurses
monitored his vital signs as required, his brain injury would have
been avoided. The trial judge found that this had not been proven. There was no evidence to suggest that the vital signs would
have demonstrated a problem that would have required the defendants to intervene. The plaintiff asked the court to infer that if
his vital signs had been taken as required by the standard of care,
this would have revealed that he would suffer respiratory distress
if appropriate action was not taken to prevent it. The lack of information as to what the vital signs would have shown was due to the
negligence of the nurses. Unfortunately for the plaintiff, that was
not enough to allow the court to infer causation.

There must be some evidence
that the negligence caused or
could have caused the injury at
issue before the court can justify
drawing an inference.
In this case, there was no expert evidence as to what the vital signs monitoring would have detected or how it could have
assisted in the prevention of injury. The respiratory distress was
caused either by oversedation with morphine or by the plaintiff
vomiting and aspirating the vomit. Either event could occur quickly and unpredictably. The informal observations revealed no cause
for concern. Without evidence that vital signs monitoring would
have revealed a decline in the patient’s condition and prompted
a medical response, the trial judge was unable to find causation.
In Briante, discussed above, the nurse was found to have fallen
below the standard of care by failing to obtain and pass along to
the emergency room physician collateral information from Mr. Briante’s family. The emergency room physician testified that, if she
was of the view that there was a reasonable possibility that Mr. Briante was experiencing delusions, she would have asked for a psychiatric consultation. This is where the plaintiff’s case fell apart. Dr.
Pawliuk, the psychiatrist who was on-call for Royal Jubilee Hospital
on the night Mr. Briante presented, testified that if he had been
consulted, he would not have admitted Mr. Briante to hospital as
he did not meet the test for involuntary commitment. Antipsychotic medications were an option but Dr. Pawliuk opined that up to
75% of psychotic patients do not take these medications as prescribed and Mr. Briante was clear that he did not want to take any
medications. Even if it was accepted that Mr. Briante would have
taken these medications, the evidence was that the first antipsychotic medication trialed had only a 30-60% chance of success.
Another expert opined that an antipsychotic medication needs
to be taken in a therapeutic dose for a minimum of three to four
weeks before assessing whether it is having the desired effect. For
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Mr. Briante specifically, after his suicide attempt he was provided
with antipsychotic medication and still continued to experience
delusions for six weeks after the start of treatment. As a result, the
plaintiff could not prove on the balance of probabilities that, even
if Nurse Hooff had met the standard of care, Mr. Briante would
have been admitted to hospital or effectively medicated such that
his suicide attempt would have been avoided. The best that could
be said was that it might have made a difference. The possibility
of a different outcome cannot sustain a medical negligence claim
unless it meets the balance of probabilities threshold and thus, the
plaintiff’s claim failed.
As seen in Briante, in cases of delayed or missed diagnosis, the
plaintiff must demonstrate to the court what ought to have happened if the standard of care had been met and how the appropriate step(s) would have avoided the injury. One way of doing this
is to obtain evidence from the person or people who should have
been consulted if the appropriate diagnosis was made (or considered). That said, the plaintiff in medical malpractice cases is not
always at the mercy of the evidence of the medical practitioner
who ought to have been consulted. The question of what that individual would have done is not determinative. An alternate route to
causation is to prove that if a medical practitioner of ‘x’ credentials
had been consulted, the standard of care required them to take
certain steps. This requires expert evidence.14 In Briante the plaintiff’s claim against the nurse (in which the judge found a breach of
the standard of care) ultimately failed because there was no evidence before the court that Dr. Pawliuk would have been required
to admit Mr. Briante in order to meet his own standard of care. A
defendant cannot escape liability by relying on the failure of others to meet the standard of care.
As can be seen from these cases, following the chain of events
through to the end of care is vital to success. If the standard of
care had been met, who would the patient have been referred to?
Obtaining evidence from that medical practitioner is critical to the
outcome of the case. The options for treatment and the likelihood
of successful resolution of the problem from those treatments
is important to explore. Was treatment a simple medication with
guaranteed success or simply the best option available? Every patient will tell you that they would have wanted the possibility of life,
brain function or mobility sustaining treatment over the outcome
encountered by doing nothing. That is understandable. Unfortunately, it is not compensable, unless they can prove that treatment
would (not could), more likely than not, have avoided the injury.
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