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SWIRSKI INTERVIEWS

The leading case in British Columbia regarding communica-
tion between counsel for the defendants and a plaintiff’s 
treating physicians is Swirski v Hachey.1 Swirski was a motor 

vehicle case in which the plaintiff alleged ongoing disabling inju-
ries including a brain injury causing epileptic seizures. Defence 
counsel sought to informally interview the plaintiff’s four neurolo-
gists, at least some of whom attributed her seizures to psychiatric 
causes rather than brain injury. Defence counsel also sought to 
informally interview the plaintiff’s general practitioner, who was 
also an expert witness for the plaintiff. 

It is well established that the commencement of an action by 
a plaintiff for injury waives doctor-patient confidentiality with 
respect to that injury and medical information bearing on and 
relevant to that injury. The issue before the court in Swirski was 

the extent of that waiver. The court was clear that the waiver of 
confidentiality implemented by the commencement of the action 
does not extend so far as to put the plaintiff’s entire medical and 
psychological history at issue by making a claim for any particular 
medical matter or condition. The court’s concern was how to pro-
tect medical information in the possession of a treating physician 
that was not relevant to the matters in issue in the action. For 
medical records, this concern is addressed through the Halliday2 
procedure in which the records are reviewed by plaintiff’s counsel 
prior to disclosure to the defendants. This provides plaintiff’s 
counsel with a chance to make an application to the court to 
remove those portions of the record that are not relevant. Such a 
procedure is not possible when the information sought comes in 
the form of an interview rather than written documents. 

Ultimately, the court concluded:
1.	 Communication between a plaintiff’s treating physicians 

MEDICAL MALPRACTICE

Lindsay McGivern is an associate lawyer at Pacific Medical Law. Lindsay obtained her law degree from 
Dalhousie University in 2014 and was called to the Bar in 2015. Her practice is focused on representing 
patients who have suffered injury as a result of medical malpractice.  Lindsay articled at a civil litigation 
defence firm before moving to Pacific Medical Law. Working on both sides of civil litigation has allowed 
her to have a broader perspective and given her a better understanding of the different approaches 
taken by plaintiff’s and defence counsel.  

 
SPECIALIZATIONS STARTING  
IN JANUARY 2017:

· Administrative Law
· Business Law
·  Civil Litigation &  
Dispute Resolution

· Constitutional Law
· Criminal Law & Procedure
· Energy & Infrastructure Law
· Family Law
· General LLM 

WINTER 2017 APPLICATION 
DEADLINE: OCTOBER 26

ATTEND CLASS FROM
YOUR HOME OR OFFICE

OSGOODE’S  
PROFESSIONAL  
MASTER OF LAWS  
(LLM) PROGRAM

Whether you’re in Vancouver, Kamloops or Prince George, Osgoode’s cutting-edge distance learning 

technology allows you to pursue your professional development goals while working full-time.  

Our real-time videoconferencing option brings students into the classroom with just one click 

making the part-time, Professional LLM experience diverse and accessible.  

Apply online by May 10 | Learn more about your options at osgoodepd.ca/tlabc

 

SPECIALIZATIONS STARTING  
IN SEPTEMBER 2017:

· Administrative Law*

· Business Law

· Constitutional Law

· Dispute Resolution

· General LLM Program

· Energy & Infrastructure Law* 

· Tax Law*

*All courses in this specialization  
can be completed through  
videoconferencing.

Canada’s leading Professional LLM for  
lawyers, executives and experienced professionals



24  Spring 2017 | Issue 152 | the Verdict 

COLUMNS | tlabc.org

and counsel for other parties in the litigation is acceptable. 
The commencement of the action amounts to a waiver of 
confidentiality. 

2.	 Doctors are not obligated to participate in conversations 
with counsel. Doctors are free to refuse to take part in such 
discussions entirely or agree to do so only in the presence 
of both counsel or with their own lawyer present. 

3.	 The scope of the waiver of confidentiality is only as wide as 
the medical matters at issue in the lawsuit and other medical 
matters relevant to or having a bearing on such matters. The 
limits of what is relevant will likely have been decided at the 
Halliday stage and thus interviews with treating physicians 
should occur after the conclusion of that process.

4.	 Notification must be given to plaintiff’s counsel of an inten-
tion to seek informal discussions with named physicians.

5.	 The onus is on plaintiff’s counsel to apply for restrictions 
upon the defendant’s right to interview. 

OTHER JURISDICTIONS
The rules regarding informal pre-trial interviews with treating 

physicians differ in different jurisdictions. In Alberta, the case 
of Hay v University of Alberta Hospital3 set out rules that mirror 
those in British Columbia. Commencement of an action for 
damages was held to waive physician-patient confidentiality and 
counsel for the defendant was free to have informal discussions 
with medical practitioners who had treated the plaintiff. As in 
British Columbia, the physicians are not required to participate 
in these discussions but are allowed to do so should they choose. 

In Ontario, the rules are fundamentally different, as set out in 
Burgess v Wu.4 A plaintiff’s health care professionals have a duty to 
refuse to disclose information about their patient unless required 
to do so by law. Unless the patient consents, representatives of a 
party in litigation may not have any communication at all with 
the patient’s physician concerning the patient. The strict prohibi-
tion was designed to protect confidentiality. The court held that 
a rule with exceptions would be impossible to police and would 
give rise to a number of unacceptable risks. The court referred to 
an American case that accurately summarized the prevailing law 
in Ontario and stated: 

a decision to allow ex parte conferences neglects to 
take into account the modern public policy that favors 
the confidentiality of the physician-patient relation-
ship and thereby prohibits, because of the threat posed 
to that relationship, ex parte conferences between 
defense counsel and a plaintiff’s treating physician.

Finally, the court ruled that even where access is permitted, 
the person under a duty of confidentiality cannot be asked for 
opinions beyond those formed during treatment of the patient 
unless this is specifically consented to or ordered.

CONSIDERATIONS FOR PHYSICIANS
Confidentiality has long been considered a crucial component 

of the physician-patient relationship. As stated by Congressman 
Richardson Preyer of North Carolina, and quoted in the Report 

of the Commission of Inquiry into the Confidentiality of Health 
Information by Commissioner Krever: “Confidentiality has been 
an essential element of the medical care relationship ever since 
the dawn of medicine.”

The Canadian Medical Association Code of Ethics5 sets out 
a number of ethical obligations that arise when physicians are 
asked to speak to a third party about their patient or their pa-
tient’s health:

•	 Recognize and disclose conflicts of interest that arise in the 
course of your professional duties and activities, and resolve 
them in the best interest of patients. 

•	 Protect the personal health information of your patients.
•	 Avoid public discussions or comments about patients that 

could reasonably be seen as revealing confidential or iden-
tifying information.

•	 Disclose your patients' personal health information to third 
parties only with their consent, or as provided for by law, 
such as when the maintenance of confidentiality would 
result in a significant risk of substantial harm to others or, 
in the case of incompetent patients, to the patients them-
selves. In such cases take all reasonable steps to inform the 
patients that the usual requirements for confidentiality will 
be breached.

The Supreme Court of Canada, in McInerney v MacDonald,6 
has recognized the fiduciary nature of the physician-patient 
relationship. The fiduciary duty includes the duties to act with 
utmost good faith and loyalty. The relationship includes a duty 
of confidentiality on the part of the physician. 

One of the concerns of the Ontario courts with respect to 
physician-patient confidentiality is the risk that the duty of 
confidentiality may be inadvertently breached by conversations 
that escape the bounds of relevancy. In St. Louis v Feleki7, Craig 
J. addressed this issue:

If it is held that the right to confidentiality is waived, 
or if it is held that there is an implied consent, doc-
tors may inadvertently disclose matters which are 
not relevant to the issues in the case, or doctors may 
disclose matters which they think are relevant but 
which prove later to be irrelevant, or not admissible 
as evidence at trial.

In British Columbia, if the medical records have been redacted 
for issues of relevancy, defence counsel need only provide copies of 
the amended records to the treating physician before interviewing 
him or her and draw the doctors’ attention to information still 
regarded as confidential. Most physicians have not been to law 
school. They know the ethical and legal obligations that govern 
their practices but they do not have the detailed legal knowledge 
necessary to understand the limits of a waiver of confidentiality. 
When advised by defence counsel that the plaintiff has waived 
the right to physician-patient confidentiality by commencing 
a lawsuit, doctors are at risk of disclosing medical information 
outside the matters at issue in the litigation and breaching their 
duty of confidentiality. This risk is exacerbated when the medical 
records generated by the physician have already been redacted for 
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relevancy. The physician is then placed in a situation where his 
or her extensive knowledge of the patient must be separated into 
confidential and non-confidential categories in the midst of an 
ongoing interview and only the non-confidential information may 
be revealed. In practice, the medical treatment may be dictated by 
both sources of information. The physician must walk a very fine 
line in determining what to discuss with counsel for the defendant. 

CONSIDERATIONS FOR LAWYERS
Be aware of what jurisdiction the treating physician is practic-

ing in. Physicians must abide by the laws in their jurisdictions. 
Lawyers must take care not to induce them to breach their 
professional obligations by misinforming them of the law due to 
jurisdictional differences. 

In British Columbia, physicians are permitted but not required 
to participate in conversations with counsel for parties adverse 
in interest to their patients. It is perfectly appropriate to inform 
the plaintiff’s treating physicians of this distinction. Plaintiff’s 
counsel may find it to be in the client’s interests to write to all 
treating physicians at the beginning of the litigation and inform 
them that they may be contacted by defence counsel. Such a letter 
can set out the waiver of confidentiality involved in the lawsuit 
and also the limits of that waiver. If the client does not consent 
to a waiver of confidentiality for medical information that is not 
relevant to the action, be clear about that. Plaintiff’s counsel can 
request that treating physicians make it a condition of participat-
ing in an interview with defense counsel that plaintiff’s counsel 
also be present for the purpose of objecting to questions on the 
basis of irrelevancy. 

However, in explaining the law to the physician, counsel must 
take care not to breach his or her own professional obligations. 
Rule 5.3 of the Code of Professional Conduct states:

a lawyer may seek information from any potential wit-
ness, whether under subpoena or not, but the lawyer 
must disclose the lawyer’s interest and take care not 

to subvert or suppress any evidence or procure the 
witness to stay out of the way.

There is no property in a witness. Counsel cannot prevent a 
witness from talking to other parties and must ensure that they 
do not order a physician to decline an interview with defence 
counsel. Explaining the issues and the physician’s rights and ob-
ligations is perfectly appropriate. Actively preventing a physician 
from participating in discussions is not. The patient’s wishes can 
be conveyed to the physician but, ultimately, whether the physi-
cian speaks with defence counsel or requests the presence of all 
counsel at an interview is a decision for the physician to make.

The courts in BC have rejected the suggestion, proposed by 
plaintiff’s counsel in Swirski, that communication with treating 
practitioners must occur in the presence of plaintiff’s counsel to 
ensure only relevant medical information is disclosed. However, 
as a matter of best practices, I suggest that defence counsel 
should consent to the presence of plaintiff’s counsel at an in-
formal interview of the treating physician. This approach has a 
couple of advantages. First, it ensures that the physician is not 
put in the unfair position of trying to determine (likely without 
detailed knowledge of the legal rules) whether the discussion 
they are participating in crosses the line regarding the limits of 
relevant medical information and breaches the physician’s duty 
of confidentiality. Second, if a physician is uncomfortable with 
the discussion or gets any hint that there is a dispute between the 
parties about the appropriateness of an informal interview, they 
are likely to seek their own legal advice. The Canadian Medical 
Protective Association will appoint counsel for the physician in 
this scenario, delaying and complicating the process. V
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