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Innovative law school could fill void, experts say
Kim Arnott

On the heels of a proposal by
Ryerson University to establish a
new Toronto law school, a provincial report calculates that
Ontario will graduate 1.6 new
lawyers for every new practising
position over the next decade.
But the Ryerson plan isn’t for a
traditional law school, emphasizes spokesman Chris Bentley.
Rather, he says, it’s an innovative
approach to training lawyers that
could create new jobs in the profession while meeting the needs of
people and businesses that cannot
currently access legal services.
“Every study out there identifies billions of dollars in unmet
legal needs — people with legal
problems who don’t go to lawyers,” says Bentley, executive director of the university’s Legal
Innovation Zone and Law Practice Program (LPP).
“If you train people differently
to deliver the advice that’s
required in different ways then
you can fulfil that need.”
Rather than a traditional law
curriculum delivered through lecture-based courses, Ryerson
envisions training students
through mentored hands-on
group activities that emphasize
the use of technology, problemsolving skills and communication.
The program would also
include a mandatory intensive
practice element, such as a law
clinic placement, pro bono stint
or internship.
“We will take a more innovative
approach to training people so
they’re able to think creatively
and innovatively about how they
serve their legal consumers,” says
Bentley.
In a letter of intent released in
October, the school outlines its
plan for a doctor of law program
that will integrate teaching by
legal practitioners, include weeklong “boot camps” focusing on
topics ranging from networking
to legal technology to social
innovation and place students
into mock “law firms” under the
management of mentors.

I think legal education
has become almost
willfully divorced from
what we’re sending
people out to do in the
world. And kind of
almost proud of it.
Katie Sykes
Thompson Rivers University

Ryerson’s “deliberately designed”
alternative curriculum earns praise
from Katie Sykes, an assistant law
professor at Thompson Rivers University who teaches a course called
lawyering in the 21st century.
“I think legal education has
become almost willfully divorced
from what we’re sending people
out to do in the world,” she says.
“And kind of almost proud of it.”
But the case method, which
Canadian law schools have been
relying on to teach law students
since the 19th century, does little
to prepare students for practice,
particularly in a rapidly changing
world, Sykes says. “I think change
is long overdue and I really admire
what Ryerson has put together.
“It’s a mindset that’s open to
harnessing the power of technology for delivery of legal services instead of just wishing it
would go away.”

Ryerson has a well-established
philosophy of “seeking innovative approaches to social problems,” says Bentley, pointing to
the 2015 establishment of the
Legal Innovation Zone, a law
technology incubator.
The university’s pilot LPP
offers students an alternative
route to licensing in the face of
an increasing shortage of articling positions.
Elements from both of those
initiatives are intended to be
incorporated into the law school’s
curriculum.
Marni Dicker, executive vicepresident and general counsel
with Infrastructure Ontario, acts
as a mentor with the LPP. She
has also taken on 66 LPP students for practical experience
terms over the last three years.
She says Ryerson’s approach
to experiential learning is
effective in preparing students
for the workplace and supports
the university’s quest to teach
future law students.
“I think they have a great business case for the creation of a
different kind of law school.”
The bid still requires internal
approval, with the university’s
senate expected to consider it
next May.
If it clears that hurdle, the law
school will also need to be
accredited by the Federation of
Law Societies of Canada and the
Law Society of Upper Canada
(LSUC), as well as receive
approval for funding from the
provincial government.
The letter of intent suggests the
school could be launched by September 2018.
However, the province’s existing
law schools are already pumping
out more graduates than the
market can absorb, according to
a report commissioned by the
government’s Higher Education
Quality Council of Ontario.
“The cumulative number of law
graduates [both from Ontario
and outside Ontario] between
2015 and 2025 is expected to
total approximately 29,500,
exceeding new practising pos-

We really need to look
at the big picture and
not tinker, and we
don’t want to make
small decisions now
that will affect the
long-term review.
Peter Wardle
Law Society of Upper Canada

itions by close to 16,800,” notes
the Labour Market Trends and
Outlooks for Regulated Professions in Ontario report released
in November.
Authored by PRISM Economics and Analysis, the report predicts future graduates will “face
greater competition for fewer
articling positions and falling
earnings; they will increasingly
need to leverage their law degree
to seek employment outside the
legal profession.”
But the report also echoes
Bentley’s comments with a suggestion that technology, innovation and cultural shifts may allow
new graduates to create their
own jobs.
Supply and demand in the legal
profession is certain to be a hot
topic as the LSUC launches a
comprehensive review of licensing standards for new lawyers.

Approved by benchers at November’s convocation, the review
will be “a wide-ranging and
long-term review of the entire
process,” promises Peter Wardle,
chair of the professional
development and competence
(PDC) committee.
He added that the need for a
broad-ranging look at licensing
became evident in recent months,
after the committee received extensive feedback on a recommendation to cancel the LPP at the end of
its three-year term in 2017.
As a result, the LPP has been
granted a two-year extension.
“We really need to look at the
big picture and not tinker, and we
don’t want to make small decisions now that will affect the
long-term review,” Wardle told
the law society’s governors.
During November’s meeting, a
number of benchers offered their
own thoughts on what ought to
be done about licensing. Suggestions ranged from the elimination of articling, to the creation of
limited licences.
But bencher Christopher
Bredt, a partner at BLG, noted
that the practising bar will
always argue for limiting the
numbers of incoming lawyers,
while law students will argue for
the elimination of barriers to
being called to the bar.
“I urge the committee as they
move forward to ensure they are
guided by the public interest and
not necessarily the interest of our
stakeholders,” he said.
A plan for undertaking the
licensing review will be developed
by the PDC committee and brought
to convocation in early 2017.
But Bentley notes that the
conversation around licensing
will take place in a world that is
fast moving, tech-savvy and
innovative and in a profession
likely to see continued technological disruption.
“I think Ontario misses out on
the jobs opportunity when we don’t
encourage innovation in the law.
“These innovations are going to
come from somebody, somewhere. Why not in Ontario?”

Trial judge’s discretion in Montreal malpractice case upheld
John Schofield

For the fourth time in four
years, the Supreme Court of
Canada has upheld the power
of trial judges to decide on
causation in civil liability cases
based on the entirety of the evidence, with or without scientific certainty.
In a 4-3 decision delivered
Nov. 10 in Benhaim v. St-Ger-

main 2016 SCC 48, the four
justices in the majority rejected
a 2014 ruling by the Quebec
Court of Appeal that found
Quebec Superior Court Justice
Geneviève Marcotte committed
an error in law during a 2011
medical malpractice trial by
failing to find an adverse inference of causation against two
Montreal doctors, Albert Benhaim and Michael O’Donovan.

Benhaim, a general practitioner, saw his 44-year-old
patient Marc Émond for an
annual physical in November
2005 and ordered a routine
chest X-ray. Although Émond,
a non-smoker and fitness buff,
appeared in excellent health,
O’Donovan, a radiologist, discovered an abnormality in the
right lung and advised Benhaim
to compare the X-ray with pre-

vious ones. He never did.
Instead, Benhaim ordered a
follow-up X-ray in January
2006. O’Donovan noted no
change in the right lung, but
recommended a third follow-up
X-ray in four months, which
was not done. In an X-ray taken
after his next annual physical in
December 2006, O’Donovan
noticed the lesion in Émond’s
right lung had grown. Subse-

quent tests confirmed he had
stage IV lung cancer. He died in
June 2008.
His partner Cathie St-Germain, acting in her capacity as
Émond’s universal legatee and
tutor to their young son, sued
Benhaim and O’Donovan for
malpractice, alleging that the
negligent delay in diagnosing
Émond’s cancer caused his
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death. The physicians argued the cancer
would likely have taken his life even if
he had been promptly diagnosed, so the
delay did not cause his death.
After conflicting testimony from three
expert witnesses about the staging of the
lung cancer, the trial judge, who now
sits on the Quebec Court of Appeal, concluded both physicians were negligent,
but that their negligence did not cause
Émond’s death. Because their negligence made it impossible to prove causation, the trial judge recognized that she
could draw an adverse inference of causation against them, but she chose not to
and awarded damages to St-Germain
only for anguish caused by the physicians’ negligence.
The Quebec Court of Appeal reversed
that decision. The majority held that the
trial judge erred in law by failing to
draw an adverse inference of causation,
and they awarded St-Germain and her
son damages of $1.7 million.
But Supreme Court Chief Justice Beverley McLachlin and Justices Andromache Karakatsanis, Richard Wagner and
Clément Gascon, in speaking for the
majority, rejected the Appeal Court
finding. They concluded that a trial
judge is not obligated to draw an adverse
inference of causation as defined in article 2849 of the Civil Code of Québec in
medical liability cases when the defendant’s negligence undermines the plaintiff ’s ability to prove causation — and
where the plaintiff provides some evidence of causation that is not successfully rebutted by the defendant. They
added that the Appeal Court also failed
to show deference to the trial judge’s
weighing of the evidence.
Arguing in dissent, Justices Rosalie
Abella, Suzanne Côté and Russell Brown
agreed that the Appeal Court erred by
characterizing the trial judge’s decision
not to draw an adverse inference as an
error in law. But the trial judge did err
in the inference-drawing process, they
argued, by misconstruing the physicians’
expert’s testimony and by omitting key
objective evidence — namely that Émond
survived more than 31 months, even
though the life expectancy of patients
diagnosed with stage III to stage IV lung
cancer is eight to 12 months.
“Had the trial judge disregarded the
highly speculative facts on which the
physicians’ expert’s testimony was
based,” they noted, “and had she taken
into account [Émond’s] survival period,
she would have drawn an inference of
causation.”
Both the majority and dissenting opinions made clear that the principles of
causation law cited apply to both the
Civil Code of Quebec and common law
in other provinces, noted David Platts, a
partner with McCarthy Tétrault in
Montreal who served as co-counsel on
the physicians’ Supreme Court appeal.
He added the decision re-establishes
the law contained in two key Supreme
Court cases, Snell v. Farrell [1990] 2
S.C.R. 311, and St-Jean v. Mercier 2002
SCC 15. It’s important nationally because
the Quebec Appeal Court decision, if
allowed to stand, could have had a sig-

It makes the academic in me
ask if there’s something about
the principles [of causation]
that’s not helping here.

toward trial judges in medical malpractice suits. For lawyers, he noted “you
better bring your A game at trial because
the court of appeal has a restrictive role,
and that’s nothing new.”
The fact that three of the seven judges
felt compelled to contradict the trial
judge underlines how difficult it can be
to determine causation in medical malpractice cases, added Knutsen. He noted
that one of the dissenting judges, Justice
Russell Brown, is one of Canada’s leading authorities on causal inferences.
“That’s really remarkable,” he said of the
4-3 decision. “It makes the academic in
me ask if there’s something about the
principles [of causation] that’s not helping here.”
Paul McGivern, a partner with Vancouver-based Pacific Medical Law, said
the decision follows three recent
Supreme Court cases that have

attempted to maintain a level playing
field between plaintiff and defendant by
not overly stressing scientific evidence,
while keeping the burden of proof with
the plaintiff. They are British Columbia
(Workers’ Compensation Appeal Tribunal) v. Fraser Health Authority 2016
SCC 25; Clements v. Clements 2012 SCC
32; and Ediger v. Johnston 2013 SCC 18,
in which McGivern served as co-counsel
for the successful appellant.
He said the recent Supreme Court
decisions re-establish the principle in
Snell that causation does not have to be
proven with scientific certainty. If the
Quebec Court of Appeal decision had
been allowed to stand, he added, it
would have effectively shifted the burden
of proof in medical malpractice cases to
the defendant. If the plaintiff can prove
negligence, however, the burden shifts
to the defendant to disprove causation.

ANNOUNCEMENT

Erik Knutsen
Queen’s University

THANKS TO THE LAW FIRMS WHO ARE MAKING
A DIFFERENCE IN CHILDREN’S HEALTH.
SickKids and its legal departments want to thank the following law firms
for their steadfast support of SickKids through the Law Firm Challenge
at the Canaccord Genuity Great Camp Adventure Walk. These great
partners have supported the event every year and have raised over
$95,000 to date. Their continued support is making a difference
in the lives of the kids who need SickKids today and those that
may need it in the future.

We were worried that the
Court of Appeal had created
a new test, so it’s nice to see
that all the ordinary rules of
causation apply.
David Platts
McCarthy Tétrault

nificant impact on causation law across
Canada. “We were worried that the
Court of Appeal had created a new test,”
said Platts, “so it’s nice to see that all the
ordinary rules of causation apply.”
Erik Knutsen, an associate professor
in the faculty of law at Queen’s University whose academic interests include
insurance law and civil litigation, said
the decision again confirms the deference that appeal courts must show
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